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MEMORANDUM BY THE SCOTTISH GOVERNMENT TO THE LOCAL GOVERNMENT 
AND REGENERATION COMMITTEE 

 
Introduction 
 
1. This memorandum has been prepared by the Scottish Government to assist 
consideration by the Local Government and Regeneration Committee of the Defective and 
Dangerous Buildings (Recovery of Expenses) (Scotland) Bill, which was introduced by 
David Stewart MSP on 30 October 2013.   
 
2. The Committee has asked the Minister for Local Government and Planning, Derek 
Mackay to give evidence at the meeting on 26 February, and asked the Scottish 
Government to provide written evidence to them. 
 
3. This memorandum provides an update to the earlier memorandum issued to the 
Committee in December.  It covers the specific areas the Committee have asked about 
and takes account of the Committee’s call for evidence on the Bill that are now published 
on the Scottish Parliament  website.  It also reflects the responses to the Community 
Empowerment (Scotland) Bill consultation that closed on 24 January, and discussions at a 
consultation workshop that Building Standards Division (BSD) held for local authorities on 
16 January 2014 to discuss both sets of proposals.   
  
Background 
 
4. There are currently two different sets of proposals to amend the Building (Scotland) 
Act 2003 to improve cost recovery powers for local authorities dealing with defective and 
dangerous buildings.  The proposals in the non-executive Defective and Dangerous 
Buildings (Recovery of expenses) (Scotland) Bill (the Bill) centre on the introduction of 
charging orders, whereas the Government’s proposals in the Community Empowerment 
(Scotland) Bill (CEB) use notices of liability to achieve the same aim.  The memorandum of 
19 December set out a number of conclusions: 
 

a) In conclusion, although the Scottish Government has previously expressed support 
for the broad aim of Mr Stewart’s Bill, it does not support the Bill itself. 

 
b) The Bill is not necessary given that the Government intends to legislate to improve 

the cost recovery powers in the Building (Scotland) Act 2003.  Initial proposals form 
part of the Community Empowerment (Scotland) Bill consultation that closes on 24 
January 2014.   

 
c) The Government is committed to introduce the most appropriate mechanism for 

local authorities to take enforcement action with the confidence of improved cost 
recovery powers, and will engage with all local authorities throughout the 
consultation period.   

 
d) The Minister for Local Government and Planning has agreed, when the responses 

to the CEB consultation are known, to consider Mr Stewart’s proposals again, and 
then meet him to discuss the options at that time.     
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5. Since the memorandum was submitted the following has happened.  Firstly, the 
Scottish Government has continued engaging with all 32 local authorities to help them 
understand both sets of proposals, in preparation for the Committee’s call for evidence and 
the CEB consultation.  BSD held a workshop at Denholm House, Livingston on 17 January 
to discuss both sets of proposals and twenty one councils attended.  Although both 
proposals were supported, the CEB proposals were preferred by the majority of local 
authorities as they allow flexible terms, and allow registration of the notice of liability and 
debt recovery to happen at the same time.  The formality of charging orders was liked but 
30 year payments would result in small annual payments.  Charging orders were viewed 
as the last resort for use after debt recovery has been exhausted. 
 
6. The CEB consultation closed on 24 January and the main thrust of the views is now 
known.  There were over 140 specific responses to Part 4 (covering defective and 
dangerous buildings) including from COSLA and Local Authority Building Standards 
Scotland (LABSS), and 30 individual local authorities.   The consultation asked whether 
consultees agreed with the proposals, and whether the same improvements should apply 
to the other enforcement powers for local authorities under sections 25, 26 and 27 of the 
Building (Scotland) Act 2003.  There was overwhelming support for both questions, with 
some respondees providing additional comment. 
 
7. The Committee’s call for evidence on the Bill closed on 31 January and 30 
responses are published on the Scottish Parliament website, including 21 local authorities.  
The call for evidence focussed on six specific questions and these will be considered later 
in more detail.  Although the evidence was in relation to the Bill, there were some 
references to the proposals in the CEB consultation proposals.  This is unsurprising as 
CEB proposals have the same overall aims.   
  
8. Having considered the views expressed, it is clearer what stakeholders would like 
improved cost recovery powers in the Building (Scotland) Act 2003 to include.  The 
Member’s Bill however does not currently fully meet these. The fixed 30 year repayment 
term is not flexible enough for small works, and would result in low value annual 
repayments.  Also, owners may use stalling tactics to delay or avoid settling the debt.  This 
could be by appealing the charging order or selling the property before the charging order 
is registered.  The improved powers cannot be used on expenses incurred before the new 
powers come into force.  If they could and with some constraints, this would allow local 
authorities to revisit their outstanding debts with the improved likelihood of recovering 
some of the expenses.  Lastly, the improved powers should not be limited just to 
enforcement of defective and dangerous buildings under sections 28-30 of the Building 
(Scotland) Act 2003, they should apply to all enforcement powers including those under 
section 25-27.  
 
Scottish Government’s Position 
 
9. The Scottish Government agrees that cost recovery powers need improving and the 
proposals in the Member’s Bill are an improvement to the current situation.  The 
Committee’s call for evidence on the Bill focussed on six specific questions.  These are 
considered below: 
 
Q. What are the advantages and disadvantages of the proposed Bill? 
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10. Linking the expenses to the property through a charging order is a improvement on 
the existing powers.  The procedure should be relatively straightforward as local 
authorities had these powers up until 2005, and the formality of a charging order is 
attractive.  The ability for local authorities to recover their administration costs and apply 
reasonable interest charges to the protective work, demolition or construction costs, is 
supported.  As is the ability for the local authority to accept early settlement.  
 
11. The fixed repayment period of 30 equal annual instalments is too rigid taking into 
account the wide range of works that could be dealt with by the local authority.  This is 
further covered under the last question.   
 
12. Local authorities may see a charging order as the last resort, and not register it until 
normal debt recovery powers have been exhausted.  This may allow owners to use 
methods to avoid or delay paying or even sell the property.  Registration on the property 
register needs to happen quickly to mitigate this possibility occurring.  Local authorities will 
need to balance the likelihood of getting their expenses back quickly.  If they delay 
registering the charging order, an owner may sell their property.  If they register it 
immediately, they will only expect to get their costs over the 30 year period.   
 
13. Charging orders can be appealed by summary application to the sheriff which could 
be used as a stalling tactic.  Other methods such as notices of liability can be registered 
immediately with normal debt recovery running concurrently.   
 
14. In some cases with dangerous buildings, the local authority may incur costs taking 
immediate action to restrict access to the dangerous building and surrounding area or 
provide temporary works.  They may then follow up serving a dangerous buildings notice 
on the owner.  If the owner fails to act, the local authority may step in to do the work in 
default of the owner and incur further expenses.  Local authorities may delay registering a 
charging order until the outcome from the notice is known, which could be some time.     
 
15. If an owner fails to make an instalment payment in relation to a charging order, the 
local authority will need to use civil debt recovery to get it.  This is in effect the current 
position where local authorities can and do agree payment terms with owners.  There are 
also some concerns raised over possible time limitations for local authorities to pursue 
these payments.    
 
16. Local authorities will be able to use the improved powers in the Bill six months after 
Royal Assent in relation to notices or work served or done after commencement of the new 
legislation.  However this will not help the expenses that are currently outstanding or those 
that are incurred prior to commencement.  
 
17. As stated above, the ability for the local authority to accept early settlement is 
supported.  However the provision for Scottish Ministers to determine a suitable settlement 
amount if the owner and local authority cannot reach agreement is not supported.  This is 
a matter for the local authority to resolve as is the current situation.  
  
18.  The proposals relate to enforcement action taken on defective and dangerous 
buildings under sections 28-30, and are not applicable to enforcement action under 
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sections 25, 26 and 27.  This is not supported and the improved powers should apply to all 
enforcement under the Building (Scotland) Act 2003, sections 25-30, as was the case 
under the Building (Scotland) Act 1959 up until 2005.  
   
Q. How will the Bill resolve existing problems and improve the ability of local authorities to 
undertake repairs to dangerous and defective buildings?  
 
19. The proposals will support local authorities to recover their expenses when 
undertaking work on defective and dangerous buildings under the Building (Scotland) Act 
2003.  The ability to register the charging order against the property should provide greater 
certainty of them recovering their costs, or at least some of them.   
 
20. It is important to note that there is no change to the actual enforcement powers 
themselves.  The changes only apply after the local authority has taken formal action 
(such as serving an enforcement notice), the owner has not responded to the action, and 
the local authority have had to step in and carry out the work themselves.  The proposals 
allow a charging order to be registered for the unpaid expenses placing a burden on the 
property.   
 
21. Local authorities have a duty to act on dangerous buildings and the proposals will 
help on these cases where they must take the necessary action.  Action on defective 
buildings is discretionary and may be subject to local priorities and resources.  It is hoped 
that successful use of the new powers in the early years would give local authorities the 
confidence to be more proactive in dealing with defective buildings in the longer term.  This 
may take some time and will need investment by the local authority from the start.    
 
Q. Where could the initial capital, required by local authorities to undertake this work, be 
found?  
 
22. There is an expectation that the introduction of the Bill will increase the level of 
activity on defective buildings.  Local authorities see their priority being to deal with 
dangerous buildings.  However defective buildings are important as they may become the 
dangerous buildings of the future.  Also, it is likely to be more cost effective to act early to 
rectify any defects rather than wait until they escalate, and face additional costs.  Local 
authorities have cited limited finances as a significant factor in the extent of action they can 
take on defective buildings.  There is also a concern that local authorities are reluctant in 
starting the initial notice-serving action, fearing that will be committed to step in later to do 
the work in default of the owner.   
 
23. Local authorities will need to cover the costs of any upscaling of activity on 
defective buildings through their individual current and future resources.  In 2013-14 the 
Scottish Government is providing local authorities with revenue funding of £10.3 billion.  
The vast majority of this funding, including funding for building standards enforcement, is 
provided by means of a block grant.  It is the responsibility of individual local authorities to 
manage their own budgets and to allocate the total financial resources available to them 
on the basis of local needs and priorities, having first fulfilled their statutory obligations and 
the jointly agreed set of national and local priorities. 
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24. If the proposals could be used for expenses already outstanding at the time of 
implementation, local authorities could pursue those unpaid debts.  
 
Q. Where the owner of a building is not known how, will the Bill improve on the current 
situation?  
 
25. The proposals will allow local authorities to register a charging order in the 
appropriate property register.  The order declares that the building is burdened with an 
annual payment to the local authority for the qualifying expenses and other fees and 
interest.  This highlights the situation to any future owner or other person with an interest in 
the building if the building is later sold on. 
 
Q. Are there any equality issues arising from the proposed Bill?  
 
26. The enforcement powers themselves are unchanged and local authorities will 
continue dealing with defective and dangerous buildings in the way they have for many 
years. 
 
27. Registering a charging order is discretionary and local authorities will consider each 
case carefully before doing so.  The proposals allow the local authority to accept a lower 
sum in settlement and discharge the order. 
 
Q. What are your views on a fixed period of 30 years for repayment?  
 
28. The fixed repayment period of 30 equal annual instalments for all cases is too rigid 
taking into account the wide range of works that could be dealt with by the local authority.  
This term may be applicable to instances of high cost expenditure by the local authority, 
but these are less frequent.  Costs for the majority of instances of work on dangerous 
buildings may individually be quite low, but collectively would be more significant. 
 
29. For work on defective buildings, costs may vary due to the complexity.  The 
remedial work could require low expenditure, however the associated temporary works or 
other facilitation costs could be more significant.   
 
30. A fixed term of 30 equal payments for would see small returns every year for the 
majority of cases.  If a payment is not made, the local authority would need to resort to civil 
debt recovery which may be less attractive given the value of each payment.  This 
situation could continue year on year through the 30 year term of the order.  
     
Conclusions 
 
31. The Scottish Government agrees that the cost recovery powers in the Building 
(Scotland) Act 2003 need improving.  The Bill proposes to reintroduce charging orders for 
local authority to use to recovery their expenses for dealing with defective and dangerous 
buildings.  Charging orders are an obvious option as they were available until 2005 under 
the Building (Scotland) Act 1959 for work on dangerous buildings and building regulation 
enforcement.   
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32. In the December memorandum, the Scottish Government confirmed that it had 
previously expressed support for the broad aim of Mr Stewart’s Bill but did not support the 
Bill itself.  Also, the Minister for Local Government and Planning agreed, when the 
responses to the CEB consultation are known, to consider Mr Stewart’s proposals again, 
and then meet him to discuss the options at that time.     
  
33. Stakeholders have now had the opportunity to express their views through the BSD 
consultation workshop held in January; the CEB consultation that closed on 24 January; 
and the call for evidence by the Local Government and Regeneration Committee.   
 
34. The Bill proposals have been reconsidered, in light of the stakeholder views, and it 
appears that the Bill does not fully address all the key attributes that improved cost 
recovery powers need to have. 
 
35. The Scottish Government would be prepared to support the Bill, subject to the Bill 
addressing the key attributes for improved cost recovery powers which are set out below.  
This approach would allow the improved powers to come into force sooner. 
 

a) Terms of repayment should be flexible, to take account of the variations in levels of 

possible expenditure; 

b) The time between the local authority incurring the expenses and the registration in 

the appropriate property register needs to be minimal; 

c) Proposals should consider the ability for action to be taken on debts incurred prior 

to implementation (subject to equitable time constraints); 

d) Any appeal mechanism must be defined to prevent it being used to stall or prevent 

registration in the appropriate property register; and   

e) Proposals should apply to all enforcement powers under the Building (Scotland) Act 

2003, not limited to defective and dangerous buildings.  

36. The Scottish Government would be prepared to work with Mr Stewart to achieve 
this aim. 
 
 
Building Standards Division 
25 February 2014 
 
 
 
  


